STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
SANDRA MERCI ER,
Petiti oner,
CASE NO. 96-0812

VS.

DI VI SI ON OF RETI REMENT,

Respondent .

N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, the D vision of Administrative Hearings, by its duly
designated Hearing O ficer, Claude B. Arrington, held a formal hearing in the
above-styl ed case on May 1, 1996, in Hollywood, Florida.

APPEARANCES

For Petitioner: Mtchell Soligan, Esquire
782 Nort hwest 42nd Avenue, No. 430
Mam , Florida 33126

For Respondent: Larry D. Scott, Esquire
Di vi sion of Retirenent
Cedars Executive Center, Building C
2639 North Monroe Street
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUES

VWhet her Petitioner qualifies for retirenent benefits as a joint annuitant
of the late Roy Hartley, Jr.

PRELI M NARY STATEMENT

Prior to his death on June 11, 1994, Roy Hartley, Jr., was a police officer
and a nenber of the Florida Retirement Systemw th nore than ten years of
service. Petitioner and M. Hartley lived together in a |ong standing
rel ati onship, but they were not married. On Cctober 29, 1993, M. Hartley
designated Petitioner as the beneficiary of his retirenment benefits on Florida
Retirement System Form M10. At the tine of his death, M. Hartley had
contributions of $655.38 on deposit with the Florida Retirement System

By letter dated Decenber 26, 1995, the Director of the Division of
Retirement notified Petitioner that in accordance with its records and its Rule
60S-6.001(34), Florida Adm nistrative Code, she was not qualified as the joint
annuitant of Roy Hartl ey because she had not provided proof M. Hartley had
contributed at | east half of her financial support. By this final agency action
letter, Respondent asserted that Petitioner was only entitled to receive a



refund of M. Hartley's deposit in the anobunt of $655.38. Petitioner tinely
chal | enged this agency action by asserting that M. Hartley had provided nore
than half of her financial support and that, consequently, she was entitled to
monthly retirement benefits as a joint annuitant. The matter was referred to
the Division of Administrative Hearings, and this proceeding foll owed.

At the formal hearing, the parties stipulated to certain facts, which have
been incorporated in this Recormended Order. The Petitioner testified on her
own behal f and presented the additional testinmony of her sister, two Metro Dade
Police Oficers, and her Certified Public Accountant. Petitioner offered four
exhibits, three of which were admtted and one of which was rejected.

Respondent presented the testinmony of Stanley H Colvin, the Retirenent
Admi ni strator of the Respondent, who was accepted as an expert witness as to
survivor benefits under the Florida Retirenent System Respondent offered five
exhi bits, each of which was adnmitted into evidence.

A transcript of the proceedings has been filed. At the request of the
parties, the tine for filing post-hearing subm ssions was set for nore than ten
days following the filing of the transcript. Consequently, the parties waived
the requirenent that a reconmended order be rendered within thirty days after
the transcript is filed. Rule 60Q 2.031, Florida Adm nistrative Code. Rulings
on the parties' proposed findings of fact may be found in the Appendix to this
Reconmended Order.

FI NDI NGS OF FACT

1. Roy Hartley, Jr., died on June 11, 1994, with nore than ten years of
service as a nenber of the Florida Retirement System (FRS). M. Hartley was
enpl oyed as a police officer with the Metro Dade Police Departnment. Hi s Social
Security Number was 267-70-3906. At the tine of his death, M. Hartley had
personal Iy contributed the sum of $655.38 to the FRS

2. On Cctober 29, 1993, M. Hartley designated Petitioner as the
beneficiary of his retirenment benefits on FRS Form M 10.

3. After M. Hartley's death, Petitioner applied to the State of Florida,
Division of Retirenent, for benefits as M. Hartley's designated beneficiary.
To be entitled to nonthly retirenent benefits, Petitioner nust establish that
she was a dependent of M. Hartley so as to qualify as a joint annuitant of his
monthly retirenment benefits.

4. Section 121.091(7)(g), Florida Statutes (1994), contains the option
that Petitioner seeks to exercise:

(7)(g) The designated beneficiary who is the surviving spouse or
ot her dependent of a menber whose enploynment is term nated by death subsequent
to the conpletion of 10 years of credible service but prior to actual retirenent
may elect to receive a deferred nmonthly benefit as if the nmenber had |ived and
had el ected a deferred nonthly benefit, as provided in paragraph (5)(b),
cal cul ated on the basis of the average final conpensation and creditable service
of the nenber at his death and the age the nenber woul d have attai ned on the
commencenent date of the deferred benefit elected by his beneficiary, paid in
accordance with option 3 of paragraph (6)(a).

5. Section 121.021(28)(c), Florida Statutes, contains the definition of
the term "dependent beneficiary" that is pertinent to this proceeding:



(28) Dependent beneficiary neans any person designated by the menber
to receive a retirenent benefit upon the menber's death who is either

(c) A person who is financially dependent for no | ess than one-half of
his support fromthe deceased at retirenent or at tinme of the death of such
nmenber, whi chever occurs first.

6. Rule 60S-6.001(34), Florida Adm nistrative Code, defines the term
"joint annuitant” as follows:

JO NT ANNUI TANT -- Means . . . any other person who is financially
dependent where the other person is soneone who is receiving one-half or nore of
his support fromthe menber or is eligible to be clainmd as a dependent or
exenption on the Federal inconme tax return of the nmenber.

7. Petitioner and M. Hartley were not married, but they were living
together at the time of his death. Except for a relatively short breakup, they
had lived together for thirteen years.

8. Petitioner was not clainmed as a dependent on M. Hartley's federa
i ncone tax return.

9. At the times pertinent to this proceeding, Petitioner worked part-tine
as a bartender.

10. Respondent requires a person who is claimng to be a dependent of a
deceased nenber pursuant to Section 121.021(28)(c), Florida Statutes, to
docunent that the menber contributed nore than half of the all eged dependent's
support.

11. Stanley Colvin, the adm nistrator of Respondent's retirement section
establ i shed that the Respondent typically reviews financial data for the year
precedi ng the nmenber's death in determ ning whet her the deceased nenber
contributed half of the alleged dependent's support. In making this
determ nati on, the Respondent determ nes the anount that the all eged dependent
has to contribute to his or her own support and thereafter requires the all eged
dependent to establish that the menber contributed an anount equal to or nore
than that anount. Since the nenber died in June of 1994, Respondent in this
case examned the W2 statenents for Petitioner and for M. Hartley for severa
years proceeding his death and for the year 1994. The 1993 W2 statenents
reflect that M. Hartley had income fromhis enploynent of $67,360.23 while
Petitioner had incone fromher enploynment of $9,450.00. Based on the
di fferences between their earnings, it did not appear that there would be a
problemw th Petitioner's clai mwhen Respondent’'s staff first reviewed the
claim

12. The house in which Petitioner and M. Hartley lived at the time of his
death was titled solely in the nane of the Petitioner. This house was purchased
in 1992. The fact that Petitioner owned the house only in her nane caused
Respondent's staff to question this claim



13. After learning about the house, Respondent's staff asked Petitioner to
docunent that M. Hartley contributed nore than half of her support and
requested that she provide copies of cancelled checks and tax returns. In
response to that request, Petitioner provided copies of certain cancelled checks
and copies of her tax returns for 1992 and 1993. 1/

14. WM. Hartley and Petitioner routinely ganbled at Seni nole Bingo. The
down paynent for the house canme fromtheir bingo w nnings.

15. Al though they both ganbl ed at bingo, Petitioner usually sat in the
chair so that she would be the one to claimany bingo wi nnings. These w nnings
were reported on Petitioner's incone taxes for the years 1992 and 1993. For
1992, Petitioner clainmed bingo winnings in the anount of $60,531 and wagering
| osses in the anount $45,850. For 1993, Petitioner clained bingo w nnings in
t he anmount of $21, 860 and wagering | osses in an equal anount.

16. Petitioner's federal income tax return for 1993 refl ected an adjusted
gross inconme of $31,508. This sumincluded bi ngo w nnings of $21, 860.

17. Petitioner testified, credibly, that they did not go to bingo as
frequently in 1994 because M. Hartley had becone interested in racing
aut onobi l es, but there was no evidence as to whether Petitioner or M. Hartley
won at bingo during 1994 prior to M. Hartley's death.

18. After review ng the docunentation provided by Petitioner, the
Respondent deni ed nonthly benefits to her. Respondent's denial was based on its
interpretation of its rule that all incone, including ganbling w nnings, should
be considered as being available for the support of a person clainmng to be a
dependent of a nenber of the FRS. 2/ Respondent is not concerned w th whether
the al |l eged dependent | oses his or her w nnings at bingo or uses the winnings to
pay bills.

19. Respondent allocated the house paynents, household expenses, and
grocery costs paid by M. Hartley to have been one-half for Petitioner's support
and the other half for his own support. 3.

20. Respondent determ ned, correctly, that the docunmentation did not
support a findings that M. Hartley contributed nore than half of Petitioner's
support when the bingo w nnings were considered. Respondent advised Petitioner
that she was entitled to a refund of M. Hartley's contribution to the FRS in
t he amount of $655. 38.

21. Petitioner established that M. Hartley paid the house paynent
($683.00 per nmonth in 1994), that he paid nost of the househol d expenses, and
that he routinely gave Petitioner cash for food, clothes, and m scel | aneous
expenses. The only bill routinely paid by Petitioner was the utility bill. She
al so paid her car bill and her auto insurance bill. M. Hartley occasionally
assisted her with those bills.

22. Based on the totality of the evidence, 4/ including the discrepancy
between M. Hartley's earned incone and Petitioner's earned inconme, 5/ the
fact that M. Hartley paid the housing expenses, except for utilities, and the
fact that he routinely gave Petitioner cash to use for her support, it is found
that M. Hartley contributed nore than $10,000 a year toward Petitioner's
support. The evidence does not, however, support a finding that M. Hartley
contri buted nmore than $31,000 a year toward Petitioner's support. 6/



CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has jurisdiction of the
parties to and the subject matter of this proceeding. Section 120.57(1),
Fl orida Statutes.

24. If Petitioner qualifies as a dependent beneficiary, she would be
entitled to a lifetinme paynment as a joint annuitant of the deceased menber. |If
she does not qualify as a dependent beneficiary she is only entitled to a return
of the nenber's personal contribution, which, in this case, is $655. 38.

25. The resolution of this proceeding turns on whether the bingo w nnings
reported on the 1993 inconme tax return should be considered as funds avail abl e
for Petitioner's support. This issue has not been addressed by Respondent
before this case

26. Respondent correctly asserts that its interpretation of its own rules
and regulations is entitled to deference. It is settled that an agency's
interpretation of its own rules and regulations will not be overturned even if
such interpretation is not the sole possible interpretation, the nost |ogica
interpretation, or the nost desirable interpretation. An agency's
interpretation of its rules and governing statutes will not be overturned unl ess
the interpretation is clearly erroneous. Health Quest Corporation, et al. v.
Department of Health and Rehabilitative Services and Arbor Health Care Co., et
al ., 11 FALR 5427 (1989), ABC Liquors, Inc. v. Departnment of Business
Regul ation, 397 So.2d 696 (Fla. 1st DCA 1981); Departnent of |nsurance v.

Sout heast Vol usia Hospital District, 438 So.2d 815 (Fla. 1983).

27. Section 121.021(28), Florida Statutes, and Rule 60S-6.001(34), Florida
Adm ni strative Code, focus on whether the deceased nenber contributed hal f of
the "support™ required by the all eged dependent. In naking this determnation
t he Respondent determ nes the anount that the all eged dependent has to
contribute to his or her own support and thereafter determn nes whether the
menber contributed an anobunt equal to or nore than that anmount. |In determ ning
that the gross anount of the bingo w nnings should be considered in naking this
det erm nati on, Respondent has assumed that the bingo w nnings reported on
Petitioner's 1993 federal income tax return were available for her support.
This assunption | acks reason and fails to conport with common experience. These
bi ngo wi nni ngs were not available for Petitioner's support because those
wi nni ngs were offset by losses. While it would be appropriate for Respondent to
consi der net ganbling winnings in determ ning the dependency issue, the record
in this proceeding fails to justify its use of gross ganbling wi nnings to
det erm ne whet her a deceased nenber contributed half or nore of an alleged
dependent's support. Consequently, it is concluded that Respondent's agency
action was prem sed on an erroneous interpretation of its statute and rule.

28. Petitioner established that M. Hartley contributed nore than half of
her support in 1993 and in 1994 until his death.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
RECOMMVENDED t hat Respondent enter a final order that adopts the findings of

fact and concl usi ons of |aw contai ned herein and approves Petitioner's
application for nonthly benefits as a joint annuitant of Roy Hartley, Jr.



DONE AND ENTERED t his 1st day of August, 1996, in Tallahassee, Leon
County, Florida.

CLAUDE B. ARRI NGTON, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 1st day of August, 1996.

ENDNOTES

1/ Under the rules of the Internal Revenue Service, Petitioner and M. Hartley
could not file a joint income tax return

2/  This interpretation has not been adopted by rule.

3/ This reasonable nethod of allocating these paynments is not at issue in this
pr oceedi ng.

4/ Respondent correctly asserts that the docunmentation provided by Petitioner
fails to establish that M. Hartley contributed at |east half of her support.
In this de novo proceedi ng, the undersigned, as the trier of fact, is not
limted to relying on docunentary evidence. The testinony as to M. Hartley's
practice of giving Petitioner cash to pay for his and her support was

est abl i shed by testinony, which the undersigned finds to be credible. See,
Section 120.58(1)(a), Florida Statutes.

5/ Discrepancy between the earnings of a deceased nenber and a person clai nng
to be that nenber’'s dependent is a factor that Respondent considers. Had it not
been for the house being titled solely in Petitioner's nane, this clai mwould

i kely have been approved based on the di screpancy between their earnings as
reflected on their W2s.

6/ M. Hartley's 1993 W2 reflects that his income from enpl oynment was

$67, 360. 23, and that his FICA withhol ding was $14, 908. 33, his Social Security
wi t hhol di ng was $3,571.20, and his Medicaid tax w thhol ding was $1, 014. 40
There was no evidence that these w thholdings were refunded to M. Hartley. It
is inferred that the amounts of these w thholdings, totaling $19,493.93, were
not available for himto contribute to Petitioner's support.

APPENDI X TO RECOVMENDED ORDER, CASE NO 96-0812

The following rulings are made as to the proposed findings of fact
submtted by the Petitioner

1. The proposed findings of fact in paragraphs 1, 2, and 3 are adopted in
material part by the Recommended O der



2. The proposed findings of fact in paragraph 4 are adopted in part by the
Recomended Order or are subordinate to the findi ngs made.

3. The remuini ng proposed findings of fact submtted by Petitioner
consists of recitation of testinony that is subordinate to the findings nade.

The following rulings are nmade as to the proposed findings of fact
subm tted by the Respondent.

1. The proposed findings of fact under the heading "Stipul ated Facts" are
adopted in material part by the Recommended Order with the exception of those in
par agraph four, which are irrel evant.

2. The proposed findings of fact in paragraphs 1-8 under the headi ng
"Proposed Findings of Fact" are adopted in material part by the Recommended
Order with the exception of those in paragraph nine, which are contrary to the
findi ngs nade.

COPI ES FURNI SHED:

Larry D. Scott, Esquire

Di vi sion of Retirenent

Cedars Executive Center, Building C
2639-C North Monroe Street

Tal | ahassee, Florida 32399-1560

M tchell Soligan, Esquire
782 Northwest 42nd Avenue, Nunber 430
Mam, Florida 33126

A J. Mullian, IIl, Drector

Di vi sion of Retirenent

Cedars Executive Center, Building C
2639-C North Monroe Street

Tal | ahassee, Florida 32399-1560

Paul A. Rowel |, General Counse
Depart ment of Managenent Services
4050 Espl anade Wy

Tal | ahassee, Florida 32399-0950

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least ten days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



